This outline is a WORK IN PROGRESS; the document is a very preliminary draft, and far from complete.  The headings in this outline were derived from the standard form CAP M&I Subcontract.  The text beneath the headings is verbatim from the Summary of Emerging Consensus.

OUTLINE OF STANDARD FORM ADD WATER CONTRACT

Draft

August 23, 2010

1.
PREAMBLE:

2.
EXPLANATORY RECITALS:

· SEC 13.1:  "CAWCD will own, for the benefit of ADD water contractors, the water rights, water leases, contracts and any other mechanisms used to create the ADD water supply."
· SEC 15.3:  "Ancillary facilities constructed to develop ADD water supplies and transport those supplies to the CAP canal, or to an ADD water delivery point, would be owned by CAWCD."
· SEC 26.16:  ". . . CAGRD would maintain its right to use up to an average of 105,000 AF per year of CAP aqueduct capacity for the transportation of Interruptible ADD Water.  Transportation of this Interruptible ADD Water must be accomplished without harm to CAP contractors and subcontractors and may be transported through the additional capacity developed under the ADD Water program only if that capacity is not needed to meet Long-Term and Short-Term ADD Water contract demands." 
· SEC 3.1: "Any municipal, industrial, agricultural and Indian water user within CAWCD's "service area" is eligible to obtain a water service contract for ADD water ("ADD water contract").  Municipal and industrial water user includes the CAGRD and landowners."
· SEC 26.2:  "CAGRD is eligible for any class of ADD water contract including:  long-term or short-term service, interruptible or spot market."
· SEC 15.1: "Title to the main CAP facilities remains with the United States."
3.
DEFINITIONS:

· "ADD Water"

· "CAWCD Service Area"

4.
CLASSES OF CONTRACTS:

· SEC Q4.1:  "There would be four classes of ADD water contracts:


- long-term water service



- short-term water service



- interruptible water service



- spot-market water service

                
Long term contracts would be for permanent service and are intended to meet assured water supply requirements.

                
Short term contracts would be for water delivered on a set schedule for a set period of time.

                
Interruptible water contracts would be for water available on a flexible delivery schedule for uses that do not require a set delivery schedule (i.e. recharge).  These contracts may be for permanent service or for a defined term.



Spot market contracts would be annual contracts for unscheduled ADD water.  The availability of this type of water would be determined on an annual basis based on delivery schedules under other ADD water contracts.  Spot-market water could not be counted for assured water supply purposes."



· SEC NQ1.4:  In addition to the four classes of ADD water contracts there would be an ADD Replacement contract.  "Any long-term, short-term or interruptible ADD Water contractor may also enter into a special CAP Excess Water (ADD Replacement) contract that will be applicable only in a year in which the availability of surplus Colorado River water prevents CAP from delivering some or all of the contractor's ADD Water entitlement - i.e., when the ADD Water has been displaced in the system by surplus Colorado River water.  In a surplus year, CAWCD would offer the contractor holding an ADD Replacement Contract an amount of CAP Excess water up to the contractor's ADD Water contract amount that could not be delivered because it was displaced by surplus Colorado River water, after first providing for:

a.  Rights to CAP water, including CAP Excess Water, as required by the Arizona Water Settlements Act and the Revised Stipulation.

b. The ability of CAP M&I subcontractors under their CAP subcontracts to receive greater than 11% of their maximum entitlement in any month if such increased delivery is compatible with the overall delivery of Project water to other subcontractors.

c. As specified by the Revised Stipulation, ADD Replacement contracts would not give rise to a right in any subsequent year to receive CAP Excess Water."

5.
Entitlement to ADD Water 

· SEC Q5.1:  "The contract will include, at a minimum, the volume of water under contract, when the water will be available and the applicable costs."

· SEC Q7.3:  "If ADD Water is available . . . an existing contractor can increase its contract amount by amending its contract . . . and complying with all financial requirements . . . described in the contract. . . ." 

· SEC Q14.1 and Q26.1:  "Entities that want to use ADD water would hold a contract with CAWCD that entitles it to delivery of a specified amount of water for a specified period of time, but not to a specified source of supply."

· SEC Q14.2:  "ADD Water contracts would not be linked to a specific water supply, canal capacity or power source operationally, but rather entitle the contractor to delivery of a specified volume of water from the ADD Water supply."

6.
DELIVERY OF WATER


6.1
obligations of CAWCD to deliver ADD water 


6.2
Conditions Relating to Delivery and Use

· SEC Q11.1 and Q26.3:  "The ADD Water supply can be used for any legal purposes under applicable state and federal law, including underground storage and recovery."

· SEC Q11.3.  "In general, long-term storage credits generated through the storage of ADD Water may not be sold at a profit unless such profit is returned to the ADD Water Program."

· SEC NQ1.3:  "Deliveries of CAP Project Water, including CAP Excess Water, shall have priority to use of the CAP system capacity over deliveries of ADD Water, which is non-Project Water.  Deliveries of ADD water will have priority to use the increased canal capacity paid for by ADD Water contractors." 

6.3
Place of Use

· SEC Q11.1:  "The supply may be used within the service area and, subject to certain conditions, in areas located outside the service area."

· SEC Q11.4:  "The limited exceptions under which ADD water may be used outside the CAP service area will be defined by contract or statute and must meet the following conditions: 

A. If the ADD water contractor is a municipal provider
: 

a. 100% of the municipal provider's service area
 was located within the CAP service area as of January 1, 2009; 

b. The area the municipal provider proposes to serve with ADD water that is outside the CAP service area is contiguous to the CAP service area and the municipal provider's service area located within the CAP service area and does not exceed 10% of the municipal provider's service area that is within the CAP service area; and
c. The municipal provider will take delivery of the ADD water within the CAP service area.
B. If the ADD water contractor is not a municipal provider: 

a. And the ADD water contractor is an electrical energy service provider that will use the ADD water for electrical generation:

i. As of January 1, 2009, one or more partners of the electrical energy service provider served Arizona customers within the CAP service area;

ii. The electrical energy that will be generated from the use of ADD water will be used in whole or in part within the CAP service area; and

iii. The ADD water contractor will take delivery of the ADD water within Arizona from the CAP canal or other ADD water infrastructure.

b. And the ADD water contractor is a mining company that will use the ADD water for mineral extraction and metallurgical processing:

i. The ore body is located wholly or partially within the CAP service area;

ii.  The use of ADD water will be in lieu of groundwater that could otherwise be pumped by the mining company within the CAP service area; and

iii. The ADD water contractor will take delivery of the ADD water within the CAP service area.

C. Any other proposed use of ADD water outside the CAP service area will be considered on a case-by-case basis and must be consistent with the following principles: 

a. The proposed use of the ADD water will significantly contribute to the economy of the CAP service area or the operation of the CAP Project; and

b. The ADD water contractor will take delivery of the ADD water within the CAP service area.

       D.   
ADD water used outside of the CAP service area will be subject to the same financial requirements, rates and charges as ADD water used inside the CAP service area plus an additional fee to the extent the CAP project works are used.   Revenues from the additional fee will be used for CAP Project purposes as determined by the Board." 
· SEC Q26.6:  "CAGRD must use its ADD water inside the CAP's three county service area."
6.4
Environmental Compliance

6.5
Procedure for Ordering Water

6.6
Points of Delivery--Measurement and Responsibility for Distribution of Water
· SEC Q15.4:  "Ancillary facilities for the delivery of ADD Water beyond the ADD water delivery point are the responsibility of the end user and would be owned by the end user."

· SEC Q15.5:  "An ADD water delivery point can be any existing or new turn-out along the CAP.  Any new turn-outs constructed for this purpose must be consistent with CAP's standards for construction.  For supplies that do not use the CAP canal system for delivery, CAP would define the delivery point on a case by case basis."


6.7
Temporary Reductions
· SEC Q11.4:  (Note this provision in the SEC should be renumbered Q11.5.)  "During an outage event, ADD water contractors, to the degree operationally possible, will be treated the same as CAP customers.  After consultation with ADD water contractors, CAP could temporarily discontinue or reduce the quantity of water to be furnished to ADD water contractors for the purposes of investigation, inspection, maintenance, repair, or replacement of any facilities (CAP or ADD water related) or any part thereof necessary for the furnishing of water.  So far as feasible, CAP should coordinate any such discontinuance or reduction with ADD water contractors and give due notice in advance of such temporary discontinuance or reduction, except in case of emergency, in which case no notice need be given.  Neither CAP, its officers, agents and employees, shall be liable for damages when, for any reason whatsoever, any such temporary discontinuance or reduction in delivery of water occurs.  If any such discontinuance or temporary reduction results in deliveries to the ADD water contractor of less water than what had been paid for in advance, the contractor shall be entitled to be reimbursed for the appropriate proportion of such advance payments prior to the date of the contractor's next payment of water service charges or the contractor may be given credit toward the next payment of water charges if the contractor should so desire. Short-term contracts would have the same priority as long-term contracts during shortage as the term of the contract does not relate to the service reliability required by the water user. . . .Short-term contracts would be combined with long-term contracts and treated the same during a shortage."  


6.8
Priority in Case of Shortage

· SEC Q12.1 and Q26.13:  "Assuming a diverse portfolio is insufficient to thwart a temporary reduction in available water, CAP would implement the following shortage delivery strategy: 

· CAP would not sell any water under spot-market ADD water contracts.

· CAP would discontinue service to all interruptible ADD Water contracts.

· All other ADD water contracts would share the same priority and would be subject to the following:

· ADD water contractors would submit schedules that incorporate voluntary reductions.

· If requests still cannot be met, CAP would consult with all ADD water contractors to determine best way to fulfill all delivery requests to greatest extent possible.

· If supplies acquired need firming, CAP would develop a program that could involve acquiring additional water supplies or storing unscheduled ADD water to either offset shortages or to firm long-term ADD water supplies."

· SEC Q11.4:    "Short-term contracts would have the same priority as long-term contracts during shortage as the term of the contract does not relate to the service reliability required by the water user.  Short-term contracts would be combined with long-term contracts and treated the same during a shortage."


6.9
Sharing of Unscheduled Supplies 

· SEC Q16.1:  "Unused ADD water would be made available through annual spot-market contracts.  The availability of this type of water would be determined on an annual basis based on the difference between ADD water contract amounts and delivery schedules."

· SEC Q16.2 and Q26.7:  "If an ADD water contractor does not use its entire scheduled amount, the contractor should not be able to market the unused supply to others."

· SEC Q16.3:  "ADD water contractors, including the CAGRD, would have the first right of refusal to unused ADD water supplies."

· SEC Q16.4:  "Revenues from the sale of unused ADD water should be used to offset costs of the ADD Water Program."

· SEC Q16.7 and Q26.12:  "ADD water contractors that are fully using their ADD water contract amounts would have first priority to access unused ADD water supplies.  If demand by ADD water contractors exceeds the available unused supply, ADD water contractors will be offered unused ADD water in proportion to their ADD water contract amount."


6.10
Water and Air Pollution Control

6.11
Quality of Water
7.
PAYMENTS


7.1
Water Service Charges for Payment of Operation, Maintenance, and



Replacement Costs



· SEC Q22.1 and Q26.14:  "ADD water contractors will pay two fixed postage stamp OM&R rates: 

· ADD water contractors will pay an ADD water fixed OM&R rate designed to cover OM&R costs tied to clearly separable and identifiable ADD water assets.

· ADD water contractors will also pay their share of the existing CAP fixed OM&R rate.  Any fixed OM&R costs that are not based on clearly separable and identifiable ADD water assets will be incorporated into the existing CAP fixed OM&R rate and paid by both existing CAP customers and ADD water contractors."

· SEC Q22.2 and Q26.15:  "ADD water contractors would be required to pay fixed OM&R rates for water scheduled for delivery whether taken or not.  The contractor would be relieved of this obligation only to the extent that CAP, or the contractor, is able to find another customer for any unused water."

· SEC Q22.3:  "The annual reconciliation for ADD water contractors would involve no additional bill or refunds.  CAP would incorporate an
acceptable annual rate stabilization mechanism.  This would not change in any way the annual reconciliations performed under existing contracts."

· SEC Q23.1:  "Energy costs for existing CAP customers and ADD water contractors will be kept completely separate.  ADD water contractors will pay a pumping energy rate designed to cover the energy costs of ADD water."

· SEC Q23.2:  "Power supplies used to deliver ADD water would be pooled 
and ADD water contractors would pay a single postage stamp rate for energy, but the rate could be "hedged" or protected against disproportionate increases in the cost of those power supplies in relation to overall operation and maintenance costs."

· SEC Q24.1:  "Costs associated with replacing infrastructure should be incorporated into a "Big R" component of fixed OM&R."

· SEC  Q24.2: "Establish and maintain an ADD water reserve fund (similar to existing CAP reserves) by including an additional rate component for environmental, replacement and other costs."


7.2
Supply Capital Costs
· SEC Q17.3:  "The costs of acquisition and development of the water supplies that CAP has identified and made available for contract would be shared proportionately and on a net present value basis among all ADD water contractors who contract for those supplies.  Where costs exceed the projected net present value, future contractors will assume the additional costs.  Where costs are lower, existing contractors will receive a refund."

· SEC Q17.4:  "At least part of the costs associated with acquiring supplies should be paid up-front."

· SEC Q17.6:  "ADD water contractors may pay less than 100% of the capital costs of acquiring their supply at the time of contracting, with the balance being paid over time."


7.3
Common Infrastructure
 Capital Costs
· SEC Q19.2:  "Costs of ADD water infrastructure should be shared proportionately among all ADD water contractors without early contracts subsidizing later contractors and vice versa."

· SEC Q19.3:  "After determining costs of common infrastructure needed to implement ADD water, bring that cost back to present value."

· SEC Q19.4:  "At least part of the costs associated with common infrastructure should be paid at the time of contracting with the balance paid over time."

· SEC Q19.5:  "ADD water contractors can obtain their own financing to pay any up-front costs due at the time of contracting."

· SEC Q19.7:  "Common infrastructure capital costs would be converted to net present value and allocated across a specified volume expected to pay for the common infrastructure to arrive a dollar per acre-foot common infrastructure charge.  This charge would then be applied to the ADD water contract volume and paid based on a schedule specified in the contract.  CAP would then make improvements on a schedule that considers when improvements are necessary and when funds have been collected to pay for the improvements."


7.4
Peaking
· SEC Q21.1:  "Rate adjustments for peaking may be considered as part of the ADD water rate setting."


7.5
Loss of Entitlement

· SEC Q17.10:  "Non-payments of amounts due under the ADD water contract would be grounds for default.  If the default is not cured timely, the contract would be terminated and the ADD water entitlement transferred to another entity consistent with the opting out procedures described in clarifying question #6."


7.6
Refusal to Accept Delivery

7.7
Charge for Late Payments
8.
GENERAL PROVISIONS



8.1
Notices

8.2
Policies and Determinations

8.3
Assignment

· SEC Q6.1 and Q26.8:  "An ADD water contractor may not independently assign its ADD water contract to another entity."

· SEC Q6.2:  "An ADD water contractor may assign all or part of its ADD water contract according to procedures prepared by CAP."  

· SEC Q6.4 and Q26.10:  "Priorities (in order) for assuming ADD water contracts held 
by those other than CAGRD:  

· An entity assuming or that has responsibility to deliver water within the assigning contractor's service area or development area

· CAGRD, if it must replenish excess groundwater delivered within the assigning contractor's service area or development area

· Any other ADD water contractor

· Any non-ADD water contractor that wants to enter into a new ADD water contract."

· SEC Q6.5 and Q26.9:  "Priorities (in order) for assuming ADD water contracts held by CAGRD: 

· Water providers serving CAGRD member lands and member service areas, if the assigned water will be substituted for excess ground water pumping and will reduce CAGRD's replenishment obligations

· Any other ADD water contractor

· Any non-ADD water contractor that wants to enter into a new ADD water contract."

· SEC Q17.13 and Q19.9:  "No financial relief would be considered for the 
entity wishing to opt out of a contract until the contract is assigned to others and the new contractors have met all financial requirements."

· SEC Q17.14 and Q19.10:  "Some costs paid by the assigning contractor will be reimbursable.  The costs paid should take into account when and how much the assignor paid for its ADD water contract and the benefit it received while the contract was held."


8.4
Amendments


8.5
Books, Records, and Reports


8.6
Equal Opportunity

8.7
Relationship to Master Wheeling Agreement
� It is anticipated that a form of ADD Replacement contract will be developed. 


� Municipal provider means a city, town or private water company.


� The municipal provider's service area is the area of land actually being served water by the municipal provider and any additions to that area containing an operating distribution system owned by the municipal provider.


� SEC Q 19.1 "Common infrastructure for the ADD Water Program means improvement to the CAP canal system that will increase the existing capacity above 1.8 million acre-feet."
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